
 
                                                                 July 14, 2021 

 

The Honorable Adam Smith     The Honorable Mike Rogers  

Chairman       Ranking Member  

U.S. House Committee on Armed Services   U.S. House Committee on Armed Services  

Washington, DC 20515     Washington, DC 20515  

 

Dear Chairman Smith and Ranking Member Rogers:  

 

On behalf of the American Council of Engineering Companies – the voice of the nation’s 

engineering industry – we wish to highlight key industry priorities in the context of the FY’22 

National Defense Authorization Act (NDAA).   

 

Clarifying FAR Treatment of Paycheck Protection Program Loans 

A key priority for ACEC is the need to correct an unforeseen regulatory problem facing engineering 

firms that received Paycheck Protection Program (PPP) loans and support Department of Defense 

(DoD) and other federal and state client agencies. A provision in the Federal Acquisition Regulation 

(FAR) forces firms that qualify for forgiven PPP loans to return this critical assistance, which could 

put jobs at risk and undercut the core purpose of the loan program.  

 

Guidance provided by the Defense Contract Audit Agency (DCAA) states that loan forgiveness 

received by a government contractor under a PPP loan must be treated as a credit to cost-based 

government contracts.1  We believe that the application of such a credit to the direct or indirect costs 

of a small business government contractor who has properly qualified for the loan forgiveness based 

on demonstrated financial need is contrary to the intent of the PPP program.  It is harming small 

businesses by essentially requiring them to repay the loan through such credits. 

 

In establishing the PPP loan program, Congress and the Treasury Department intentionally 

established a standard that loans under the program would be forgivable, provided the recipient’s use 

of the funds met stated criteria. If any forgiveness of the proceeds of properly utilized PPP loans 

ultimately must get credited back to the government by contractors, then these loans are not truly 

forgivable. In the case of engineering companies who use a FAR-compliant rate on state and local 

transportation projects, the impact is compounded by reductions across multiple clients. 

 

 
1 Defense Contract Audit Agency: Frequently Asked Questions: COVID-19, July 31, 2020. Q2:   

“The Government will be entitled to a credit if the PPP loan is subsequently forgiven. The Paycheck Protection 

Program (PPP) permits businesses to borrow money to fund business operations. Those loans may be forgiven if the 

proceeds are used for covered expenses during the covered time period, as defined in the law. FAR 31.201-1 

Composition of Total Cost states that total cost is the sum of the direct and indirect costs allocable to the contract 

less any allocable credits. Accordingly, to the extent that PPP credits are allocable to costs allowed under a contract, 

the Government should receive a credit or a reduction in billing for any PPP loans or loan payments that are 

forgiven.” 



This treatment dictated by DoD is inconsistent with the stated provisions of the PPP loan program 

and hurts small business contractors at a time when they are recovering financially.  In addition, the 

requirement of a credit, particularly through a reduction in billing rates on future contracts, creates a 

significant disincentive for small businesses – including women-owned and minority-owned DBEs – 

from contracting with the government. 

 

We respectfully ask for your assistance to clarify that the FAR credits clause (FAR 31.201-5) will not 

apply to the proceeds of PPP loans for small business government contractors who have properly 

qualified for loan forgiveness. 

 

Clarify Cybersecurity Maturity Model Certification Requirements    
In addition, we urge the Committees to address the ambiguity and lack of clarity engineering firms 

continue to experience as they navigate the evolving requirements and guidance that accompany the 

Cybersecurity Maturity Model Certification (CMMC). We remain concerned with the CMMC’s 

inconsistent definition of Controlled Unclassified Information (CUI).  
  
Prior to CUI being designated for all Architecture-Engineering-Construction (AEC) documents, most 

AEC documents had no designation at all. As CMMC continues implementation, the draft rule 

addresses the need to protect CUI within the DoD supply chain. The inclusion of CUI in contracts is 

expected to require a CMMC Level 3 Assessment, which is likely to cost small businesses more than 

$50,000 every three years. These costs do not include the costs to implement the safeguards required 

by NIST SO 800-171 Protecting Controlled Unclassified Information in Nonfederal Systems and 

Organizations. The time and costs of implementing NIST 800-171 and CMMC will limit the 

industrial base’s ability to support the services, including small business participation.   
  
We request that the Department and the services uniformly define what constitutes CUI as clearly as 

possible, as the term “CUI” applies to AEC industry information in support of DoD contracts. It is 

our view that establishing a clear definition and standards for CUI will help maximize participation 

by the industrial base, while saving time and money for the government, industry, and the American 

taxpayer.    
 

Repeal Section 823 of Pub. L. 115–232 - Past Performance of Subcontractors and Joint Venture 

Partners 

Contractors and subcontractors, by nature, can be both partners as well as business competitors. 

Often, they act as competitors on other federal contracting opportunities. There is a real concern that 

questions could justifiably arise regarding objectivity if a firm is providing past performance 

evaluations for a contractor that has served as both a collaborator as well as a competitor. This 

creates an official record within the United States government, directly impacting each other’s 

reputation and ability to win future business. From the perspective of a prime contractor, there are 

concerns that the government could use the prime contractor’s past performance evaluation of 

subcontractors against the prime in a legal claim or dispute. There may be situations where 

subcontractors are blamed for contract problems to deflect from poor performance by the prime 

contractor or JV partners. Industry remains concerned that contracting officers can successfully 

maintain consistency between prime contractor evaluations and subcontractor evaluations.  

 

Our belief is that the government is aware when a prime contractor has a poorly performing 

subcontractor. Typically, the government documents poor subcontractor performance in the 



“Management” factor within a Contractor Performance Assessment Reporting System (CPARS) 

rating because the prime contractor did not ensure good subcontractor performance. 

 

While Congress may be aware of several instances of poor past performance by subcontractors that 

were not documented, leading to the continued use of these subcontractors on other prime 

construction contracts, industry does not believe legislation is necessary to impose additional burdens 

upon industry and government contracting officers when there is not a systemic issue.  Furthermore, 

most prime contractors conduct a thorough analysis of potential subcontractors and joint venture 

partners prior to bidding on government opportunities as they realize that poor contract performance 

by a subcontractor or joint venture partner will be reflected in the prime contract past performance 

evaluation by the government making it more difficult to win further work. 

 

If Congress believes that legislation is still needed, then we recommend a revision to Sec. 823 

directing a change to FAR 42.1503(b)(2)(iv), “Management and business relations,” requiring 

subcontractor and joint venture partner performance evaluation. Evaluation of subcontractor and joint 

venture partner performance could be a subfactor to the “Management” factor.  Industry recommends 

that ratings for this subfactor would either be “satisfactory” or “less than satisfactory.”  This would 

provide prime contractors the opportunity to comment on the draft CPARS, and either agree or 

disagree with that assessment. This approach would allow the Government to identify less than 

satisfactory performance by subcontractors on future acquisitions and if those subcontractors are 

identified in a future proposal, the government can flag the poor performance and ask the prime to 

address why they are using that subcontractor. 

 

Prime contractors and joint ventures can still be required to identify major subcontractors and joint 

venture partners with CAGE code information. The government would have to modify the CPARS 

system to capture these additional CAGE codes, but industry believes that is possible. 

 

Integrated Project Delivery 

ACEC also supports the inclusion of language in the NDAA to study the potential use of Integrated 

Project Delivery (IPD) as a way of more efficiently delivering major infrastructure projects to the 

public. IPD has already demonstrated effectiveness as an innovative delivery method for larger 

projects. By increasing coordination and collaboration between all project participants – agency 

clients/owners, designers, builders, and labor partners – IPD has been successful in achieving cost 

savings and on-time project delivery.   

 

Thank you for your consideration and attention to these important measures, and please let me know 

how we can assist you in advancing this critical national security legislation. 

 

Sincerely, 

 
Linda Bauer Darr 

President and CEO 


